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MICHIGAN LAW REVIEW

LABOR LAW-ELIMINATION OF BUSINESSMEN-WORKERS AS A LEGITIMATE UNION OBJECTIVE-For some seven or eight years before the commencement of their suit for injunction, plaintiffs had been jointly engaged in
the business of distributing milk and milk products to retail dealers in a certain
area. They performed all of their own labor, purchasing from wholesalers and
making delivery to retail customers in their own trucks which they owned and
individually operated. The defendants were the Milk Drivers and Dairy Employees Union, Local No. 93, and Paul Jones, its secretary-treasurer. Defendant
union had entered into union shop contracts with about 95 per cent of the
milk wholesalers in the area, whose business was the selling of milk and milk
products to distributors, among whom were' plaintiffs. Plaintiffs declined a
union proposal that they employ members of the union to drive plaintiffs' trucks,
but they did apply for admission to membership in defendant union. This application was rejected on the ground that plaintiffs were "independent peddler
distributors." The union then sent a letter to all of the wholesalers with whom
it had contracts requesting that they discontinue selling to the independent
peddler distributors. The wholesalers complied with this request, fearing the
economic pressure that the union could bring to bear upon them, and plaintiffs
were thus prevented from securing any products to distribute. The lower court
granted plaintiffs a decree in their suit, permanently restraining and enjoining
defendants from preventing plaintiffs from obtaining milk or milk products from
those who had supplied them with these commodities. Held, decree affirmed.
The businessmen-workers, who operate without employees, constitute a minority
group whose activities are not fundamentally opposed to the special interests of
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organized labor, and the elimination of such persons from economic life is not
a legitimate object of concerted labor activity. Any union which exerts economic
pressure to eliminate the businessman-worker as such, and at the same time
excludes him from union membership on that ground alone, is going beyond the
bounds of legitimate union activity. Bautista 'lJ. Jones, 25 Cal. (2d) 746, 155
P. (2d) 343 (1945).
The question presented in this case is whether or not a union may apply
economic pressure to eliminate the so-called "businessman-worker" from economic life, that is, whether such elimination is a legitimate object for organized
labor activity. The majority of the court in this principal case answered the
question in the negative. This would seem to be directly opposed to the United
States Supreme Court decision in Bakery & Pastry Drivers Local 'lJ. Wohl.1
But the court distinguishes this case by stating that in this and other similar
cases the United States Supreme Court established "the general proposition that
the peddler-distributor system, if deliberately introduced for the purpose of injuring the legitimate interests of organized labor, or if it operates with this
effect, may be met with appropriate con·certed action by the unions." 2 And
the court felt that here the peddlers had entered business on their own initiative,
were not a part of a deliberate scheme to lower the union's conditions of work,
and further, that they were not attempting to compete with union members on
unequal terms, since they had sought to join the union and thus subject themselves to union rules. The court seems to think that this changes the question so
that it does not relate to the right of the union to take reasonable steps to protect
its members from unfair or unequal competition, but is a question of its right
to make the possible evils of the peddler-distributor system the basis for complete
deprivation of the opportunity of particular individuals to work. The Court
seems to minimize a very real danger to the union members resulting from the
fact that they will be competing on an unequal basis with the peddler-distributors
to whom the social security and workmen's compensation laws do not apply,
thereby permitting them to work for a lower return, 8 thus giving the peddlerdistributor an advantage in bargaining with the employer for work. Further, if
a union is forced to admit to its membership independent businessmen, or else
to refrain from interfering with their b"!-lsinesses, the way is then open for the
destruction of all of the advantages which unions have secured for their members
in recent y_ears. 4 That employers would seek to use this way was demonstrated
1 Bakery & Pastry Drivers Local v. Wohl, 315 U.S. 769, 62 S.Ct. 816 (1942).
Here peddlers refused to join the union or to conform to its rules, as to such things as
a six day working week. It was held that the union's peaceful picketing of the bakeries
from which the peddlers obtained their goods, and of the places of business of the
peddlers' customers, could not be enjoined.
2 Bautista v. Jones, 25 Cal. (2d) 746 at 750, 155 P. (2d) 343 (1944).
a Id. at 753.
4 Ibid. See dissenting opinion at pp. 359, 360, " .•• if during periods of less
widespread employment, unemployed union members wish to enter the peddler field
• . . by what means could the union, if it is prohibited from expelling them, or
else from shutting off their markets or their sources of supply, effectively prevent
producers or wholesalers from dealing with such peddlers, and from thus in turn
forcing other union members out of employment . . . r"
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in several recent cases, including one decided by this same court. G It would seem,
therefore, that while the plaintiffs were denied union membership on the sole
ground that they were "independent peddler-distributors," such exclusion from
membership was justifiable since the system which these peddlers represent is inimical to the interests of unionism. 6 If the peddler-distributor system is a potential
danger to-organized labor and the gains which it has achieved, then it would seem
only fair that organized labor should be permitted to apply economic pressure to
eliminate this danger.7 The Court, in the principal case, however, does not
view this as a legitimate labor objective. 8 They cite the case of lames v. Marinship Corporation 9 wherein it was held that a union could not maintain a closed
shop, and at the same time maintain an arbitrarily closed or partially closed
union. But in that case the excluded workers were excluded on the ground
that they were n,egroes, not because their membership in the union represented
a real danger to it. Here the plaintiffs are excluded because they were, as independent peddler-distributors, engaged in a type of activity "which justifiably
may be considered by labor as a whole as inimical to its own economic interests." 10 This being so it would seem that the court might well have decided
in the principal case that the union's activity should not be enjoined, because it
was carried on pursuant to a legitimate union objective. The union foresaw
the very likely possibility of periods when there would not be a ·strong demand
for labor, when competition for jobs would be severe, when the dangers to the
gains of organized labor would be great, and, therefore, it set out to eliminate
G Bakery & Pastry Drivers Local v. Wohl, 315 U.S. 769, 62 S.Ct. 816 (1942);
Emde v. San Joaquin County Central Labor Council, 23 Cal. (2d) 146, 143 P. (2d)
20 (1943); Milk Wagon Drivers' Union v. Lake Valley Farm Products, 311 U.S.
91, 61 S.Ct. 122 (1940). In the first and third cases herein cited the United States
Supreme Court recognized that the application of economic pressure by a labor union
to induce an employer to abandon the "peddler system" was the pursuit of a legally
justifiable end.
6 Bautista v. )ones, 25 Cal. (2d) 746, 155 P. (2d) 343 (1944). See id at 772.
7 See Milk Wagon Drivers' Union v. Lake Valley Farm Products, 3u U.S. 91,
61 S.Ct. 122 (1940); Senn v. Tile Layers Protective Union, 301 U.S. 468 at '478,
57 S.Ct. 857 (1937), where there was no dispute involving wages, hours or conditions of employment. The dispute chiefly concerned the employer's right to work with
his hands along with his employees. It was held here that the rights of· the employer
under the 14th Amendment were not infringed by a state law authorizing the union
to picket him. "If the end sought- by a labor union is not forbidden by the Federal
Constitution, the state may authorize the union members to seek to attain it by combining as pickets."
8 I TELLER, LABOR DISPUTES AND CoLLECTIVl!: BARGAINING 66 (1940). "It is
the settled jurisprudence governing American judicial labor law that the permissible
subjects of labor activity are matters for the courts to determine in each instance, and
many are the subjects which have upon this underlying notion been declared unlawful." See also Opera on Tour, Inc. v. Weber, 285 N.Y. 348, 34 N.E. (2d) 349
( I 94 I), wherein is a discussion of cases in which the courts have found the objectives
of concerted labor activity to be illegal.
9 25 Cal. (2d) 721, 155 P. (2d) 329 (1945).
10 Bautista v. Jones, 25 Cal. (2d) 746, 155 P. (2d) 343, 357 (1944).
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one of these dangers while it was still i.n a strong position to do so.11 One wonders whether the majority opinion in the principal case was unconsciously influenced by the fact that the Court was dealing with a problem in the distribution of -milk, a food which is considered very desirable if not essential in the
human diet. By its decision, the Court was protecting a less expensive system
of distribution, which might result in lower milk prices for consumers, a laudable goal, certainly. This was nowhere mentioned in the opinion, but might possibly have had some effect upon the Court's decision.
John Dobson

11 "And compet1t1on for work being an entirely lawful actmty, whether the
competing groups be unions or unions and individuals, a court of equity may not
interfere by restraining the use of any lawful form of concerted action used in the
struggle." McKay v. Retail Auto S. L. Union No. 1067, 16 Cal. (2d) 3 I I at 322,
106 P. (2d) 373 (1940).

